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- o ‘Phona: (202)693-0045
._f BEC 3 2005 " Date of Injury: 03/02/2002
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DAVID N SCHWICK
" 308 BRACKIN TRACE
. GRAYSON, GA 30017
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: Thls & in referenaa fo your workers’ compensation claim. Pursuart o yaur request fora heannu. the:
casa ﬁle was tlansferrad to the Branch of haanngs and Review. _ ;

A prelimmary rewew has beeri completad, and il has been deiarrmned that the case Is not in postura N
fora hearing | atthisitime. The decision of the Distiict Offica has been vgmted and retumed h (-] the -
. -distnct offics for ﬁxrmer action asexplamecl in the aﬂached Remand On:Ier

Future correspondence should be addnassad to: UL s. Departmem of Labar Oﬁ'aa ofWo:kms
. Compensarﬁon Prodrams. ' .
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DECISIOH OF THE zmzmms REPRESENTATIVE

“In the matter of the claim for conpensat:ion un ¥ T;tle 5 U. S.‘
"t Coda 8101 et:.. sag. of David. Schmick, CIa:Lmant sz.lcyed by the -
* Dgpartment of Homeland Secunt:y in Atlanta, Geprgia.  Cage No.:
"062136324 L I '

"';.:Me.ut-:_- r:ons:.derat_wn of the case filé was completed in Washington,'
fD.C. Based on this review, the decision of. tht Didtriet Office
’ datéd October ‘2, 2006 is set &S.lde and the .cag J..Ze 1is remanded‘
:fo: the reasans s6t fortfl below; o .

g _-saue fo: determinat:.on is whether the cla ,ant‘s recu.:.':ence{"l"-'---'"iri"f"':--f:"--’"‘-
‘of ‘disability commencing March® 1, 2006 15 -cad ally related to-
: the effec:ts of the accepted work facturs. ) o

E’"The claimant, barn September 1, 1954, is employed ad a Law
‘Enforcewnent Axea Commander: for the Depar’ "t of Homeland'
“security ‘in ‘Atlanta. Georgla. - On December 6, “he filed
timeély ~potiée of en ‘occupationsl = disease ndicating that
: performance of his federal duties resulted i a' low back and
r"fright thigh ‘condition., He. claimed that wea ' '

- belt: ° (p:.stol belt) loaded with ~a side

,-imagazines, expandable bataon, oc spray,

r:'condit:.on. i

Ee has othe:;: OWCP clams Case 252011317 was filed. for a
. traupatic ‘fall on March 2, 2002 'in which .the ‘claimant injured.
© 'hig left knee. The case was accepted for a left: medial meniscus

_tear: On March 23, 2006, the Office denied the claim to add.a
lambar herniated disc at L4-5as being relatéd: to the March 2,
12002, work injury.  On May 25, 2006, the O£f:ce denied the
:;"addit:i.ona:l. 7 conditions of postlaminectomy syndmme, 1umbar

gﬁ"r_he'..ulaimant' "wozk stoppage actua.lly hegan on’ nacember 13, 2005.
‘Compensation fo: Decembier 13, 200S.to March 1, 2006 was denied, and the
ilclajmnc dj.d not: appanl that decuion. ' ;




12/16/2008 22158 FAX, | S ' © @0047010

reglen, pain in soft txesues of the llmb: pai ;n the tho:acic
spine;} unspecified backache; 1umbage, unspecif fhereditery and
idiopathic peripheral ‘neuropathy; and unspecif"dimyopathy.f The:
¢élaimant  dissgreed with both decmiona and requested an' oral -
:hearing which was held on October 12, 2006. - final decisiqn
fhas not yet been issned on the ciaim E ‘

‘He' sustained 'a fall on January 19, 2005 in whicp.he injured_hoth
:egghands, right: elbow, xight knege, right shoulde: E ‘and back.- The
" "claim, 062163031, was denied on June 28, 2006, The cleimant has

| '}not appealed the decisz.on. : L o |

E,_i-*;The claimant fllEd an occupatzenal dlSEﬁSG cla;m for his role 1n'
“* ‘tha Hurricane Wilma relief efforts.m CIaLm 062176634 is
:'currently under development. ' o L

%Gn Jﬁly 17, 2002, he underwent lumbar decompress:ve lam;notomy, ‘
:Lé 5; with diecectumy and foraminotomy. :

. "»pctober 22, 3003,.. the.. clalmant_.nnderwenf a. spinal. copd . omo oo
stimnlator triai with good success. : j o : S :

_On necember 8, 2003, he underwent a permanent o cement of Ts-le
- epidural’ eleetrode and subcutaneous placement it a neuzal pulse?

f f:generator.

uQn December 9 2003, the cla;ment underwent &m gency multilevelj
‘thoracie 1am1nectomy and remnval of epldure electrode and
épidural - clot and removal of .':igrht sided. suk uteneoue neural

,pﬁlse generator and cables.

The Office 1ater upgzaded the accepted cenditian in the present ,
1aiii to inclﬁde all four of the clazmant's surgeries. hematoma‘_-“
cemplicet1ng a procedure; postlaminectomy syndrome of the lumbar °

M

region, and’ poetlaminectomy syndrume of the thoraczc region.

Eeh;uery 15, 2004, agency physicien, Dr. B:gce But]er, found
the cliimant | medically ineligible to perfom he full range ‘of
;jhis regular duties,: .

i:fon April 13,‘2005, br. Gerald Rodts, Jr., a neuroeurgeon, steted'
* that’ he has’ treated the cleimant for chronic p: ;m syndrome aince_.

. 2003, He stated that on "Décember 8, 2003, the claimsnt
>'underwent an uneventful placement of a’ sp:.naL cord etimuletor :

‘zon Hay 2, 2006, the IMA reviewed the file and det.emined"'th:t all four: ef the
claimnt's eurger.les shou.'l.d be approve& under: the presen aim, :
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;jcomplicated by a - postoperatlve epidural hematcme. This caused: =~ - =&
‘agute paraplegia ‘and complete loss of sensation below T10 and .
‘:‘required emezgency surgery and removal of the stimulator; On
January 28, | 2004, he’ underwent repleeement of en indwelling

. device but developed worsening back and thigh_ ;pain. Dr. Rodts L
: :dlagnosed meralgia paresthetica, post lam:lnectomy synd:ome,. P
¢ ' henatoma complicatlng a procedure, and pa;l.n in’ithe 1imb.‘ He did . :
. . 'not’ feel that the ¢laimant could continue’ wea n‘g a pistol helt' DR R

o wzth equipment g

' cln January 20, 2006, the Office granted a schedule award for
four percent mpalrment te the right lower extre:uty - 3

on ‘March 2); 2006, the claimept filed Form CA-7 to claim
'cempensation for wage lose from Decmnber 13, 2005 Lh:ough March

1’ 20061-

On March 27, 2006, the foice requested additional medléal ,
: 'ev:.dence L establish dieahility for work. - ,:E‘he Office stated :
=:thais “—Medical evidence estehliehing 'd:.eabillt for-- we;k-.-duzei_ngm
- the, entire permd ‘claimed 1is needed. Pleaee axrrange to have
legible medical evidénce contemporaneoue to the cla:.med period
_eu}amtted._ . The Office never requested a claim for recurrence
- e statement from the cla:mant zegarding why : stopped werk.

: On May 3.8, 2606, the Office denied the cla:m ,for compensation :
' for: the pemod December 13, 2008 thxough Mart:h 1, 2006. The
"et_;')fface adv:.eed that it did not raceive any ice.l ev:.dence to
support the claim for disebility. . -

- ;-’-fcn -Ha.y 19, 2006, D:. W.i.lliam Lichtenfeld st:ated that the
oo claimant’ s’ ongoing ‘thoracic pain ig ‘related to: the work injury
. ‘of Harch 2, 2002 and that the back pazn is: fro__ the laminectomy. -

On June 5, 2006, Dr._EliZabeth Hikrut stated hat the cla:.mant
WS Unable to work from December . 12 to Dec % o 20, 2005 and
.’neCember 27 to January 5, 2006, She d:.agnose Sback pain,’ ;nuecle
: epasm, ‘and hype:lipidem:f.a from: December 13. 2005 and back pe:.n ;
' and muscle spaem £rom December 27, 2005 BRI+ = o

; June 13, 2006, Dr. Kelth Osborn eubmittedt a report on the

*--.ciej.ment's ‘behalf. He stated that “His diagriosis is that of
post. 1am:.neetomy degenerative pain in the thoracic’ and lumbar .
i spihe. His  symptoms have been agg'ravated By the injury of .
. January 2005 end subsequent 1ong hours and - need to physically

] ﬂ-mealaimne s&es ;s_h?'a_ppz;‘wed '1_éa¢a for the week inbetweun
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exért his spine as part of his usual work. The long periods of
time in a bullet-~pioof vest, prolonged pericdg of sitting and
the physical|demands of his work are aggravating factors to his
" condition. These stresses over time cause in¢reased stress on
 the spine, which is already weakened by the previous laminectomy
" ahd: causes pain by the combination of work, physical stresses
and the underlying weakness and  relative instability of hig

spine. Mr. Schmick is dearly well motivated, igiven his return
to work following the devastating complication .of his spinal
‘cord stimulator placement December 8, 2003, . Although he has
‘made a valiant effort to maiitain his activity level in his
work, which: he enjoys, his present worsening symptoms . are:

¢ ‘clearly relared to the imjury of January 2005 and subsequent
7% extremely long hours and physical stresses required through the
© . . ‘zutumg of 2005. He has reached the point wheré he is no longer
¢ ablg to woxk. The present condition of his batk does not allow
"~ him to safely function in the dutles of a supgrvisory physical
‘o Security specialist and I have reviewed those for classification
083 and' 080. He would be unsble to safely protact himself orx , :
_coworkers .or . to engege. in physical confrontation.or the work _ ... .. ...
‘conditicns: neécessary for his Jjob. His current fedications would
interfere with his ebility to make judgments which could be life
-~ threatening to himself ox other co-workers. Based on my review
,. "of records and my personal care of Mr. Schmick, I believe that
- hig time out of work since Decexber 13, 2005 is medically
justified and falls under the musculoskeletal: systems standard
'as well as the neurologic standard given bhis persistent lumbar
radiculopsthy in the right leg. Please contact ke if you réquire

~ _apy additional information:”

on June 16, 2006, the claiment filed Forii CA=7 to claim

compensation : for wage loss from March 1, 2006 through June 16,
2006, o o g T

; On June 13, ;20_06, Dr. Lichtenfeld stated that he treated the
" c¢laipant frop January 9, 2006 through January . 16, 2006 for a
. . - complication from a spinal cord stimulator placement. He
ko recommended total disability from work. | ' ‘

On July 12, 2006, the Office advised the claimant of the present
medical evidence of =record and requested ;that he submit
. i contemporaneous medical evidence from March 1,:12006 forward that
- explains why he cannot wozk and how his inability to work is not

due to some other injury.




1571872008 24T BAX - 1 | o @oot/ot0

- “.13.% a.n undn‘b@d rcgo&"b #Gceived o J’uly 13,; 200¢, Dx.‘ Rwdt:a
. . described ‘the December 8, 2003 sirgery and it:s ‘complications

_;he:c:nfter. e ¢pincd ‘that tho ‘cloimant’o ongeibg thoracic, ‘splne
pain 1ls related to the work 1njury of Maxch 2, 2002 [meralg:.a
‘paresthética). He reécommended that additional diagnoses ‘be,
added to the accepted conditlons in the cla.’ua. 5T

on J‘uly 14, 2006, vr. Rodts stated that the 'stresses of 1ong
;'-duratmn wear of the. bullet proof vest and . pr onged’ period of
C sitting and phys:lcal ‘depands  of work are. aggravating his
' cqnd:.t:.on He concluded that ' the ongomg t.hora ¢ spine. pain ie
,_-xelated to | the work injury of “March 2, 002 {meralgia‘
: p‘_aresthetica) and that the back pain is c:q_nda.ry to the
.. Yanihectony | which stemmed - from a compl;aat:.on following
jmplantation |6f “the spinal” _co::d stimulator.” He again ::equested
that additional ;diagnoses be added:to the actepted. condit:.on.

He opined that the claimant xemains pemanently 'f‘disahled. :

in ed;ca; _ ev:Ldence

= August 21, 2006, he Office discussed the
‘advizéd . Ehe' elaimont = thal
c_ontémporaneous medical evidance begmning
‘;explain why he is disabled from work :

o)) ,‘f=SePtember 22. 2006‘. the Offlce ‘denied; the claim for:
O] nsation for  the period beginning Maréh’ 1, 2006 and: "
“continuing. | The Office found that the mediéal ‘evidence was

_J.nsuff:i.c:l.ent to warrant acceptance of disabili'

ter the ded::.s:on, tha--offme *eceived a report frcm Dr. Gsbam
,,dated May. 11, 2006. In his :eportp he described the criginal:
AAnjury of March 2, 2002 under the prior cade in’ ‘which the
5)-c1a:.mant injureici hia knees and: bau:k and underwent a right L4-5
laminectomy. | Subsequently,; he ‘underwent: . a spinal cord
stimulator placement which resulted in compl:.cations and another
L BUrgery. He stated that the claimant had - qbod recovery and
-returned to Work as a federal officer ‘until' December 13, 2005
"when he had‘ increasing pain in " the thoraci” ‘::egion of the
- surgery location such that he could not keep ifunctioning. He
“jalso described the claimant’s fall at work om :Januaxy 19, 2005
;and additional surgery. He examined the  claimant and ‘found
tendernéss’ th_rouqhout ‘the mid thordcic spine {and right lower
i,flumbar areas. He found scme muscle epasms and ‘1limited range of
moi::.on of the thoracic and 1mnbar sp:.ne-. o

‘Thi.- report vas :eue.i.ved on Auguet 30, 2006, nitez tha oﬁf}.ce's lest
development 1atte:. v :




© Alsa:. received after the decision is a report from Dr. Osborn
1 dated January 26, 2006. He examined the claimant and diagnosed

' degenerative ‘digc disease in the lunbar and thoracic spines, He
, noted that the claimant has been out of work since the middie of
i pecember. Dr. Osborn recommended that the claimant remain ocut
. of work due te his thoracic and lumbar pain and instability

o September 5, 2006, Dr. Lichtenfeld stated that he examined

‘the claimanti from January $ to 16, 2006 and that his pain was

. ‘made worse by wearing his equipment. He described the ifplant

Jin December 2003 ‘and; noted that it was re-implanted on  January

- 28, 2004. He has been ‘treated for chronic pain’ ever sz.nce. He

stated that at the time of his initial evaluation, he felt that.

C i, the’ claimant could not perform nis duties’ becaise he was’ unable

- T to Wear the equipment because of pain and poss;l.ble sedation and

"altéred level of coansciousness from Ultram. : On January 16,

© ' 2006, . Dr. ‘Lichtenfeld recommended treatment at a pain clinic and
'.,still opined that the claimant was totally disabled.

L evaluation with pr. dJoseph Saba. ,
" cannot perform his full duties. He also recommended & =
psychiatric evaluation. He stated that his condition arose from
a work jnjury of March 2, 2002 and a sigm.ficant agqravation of

:; the conditian in January 2005

on Septembex 13, 2@06, the agency s phys"icf n, Dr, Lawrence
rained that the

.. -3aldinos ‘Tevieweéd Dr. BSaba’s report and det
; claimant could not . return to fu_‘ll unrest:icted duty as 2 law

: enfcrcement cff:.cer -

on September: 18, 2006, the agency advized the claimant that ag a
result of a fitness for duty evaluation, he has been found

SRy medica.lly unqualified to perfornm nis duties.

_on the same ! date, he filed Form CA-7 to clam compensation from
December 27 2005 through September 16, 2006.

" on ‘octiber 2, 2006, the Office reissued the September 22, 2006
.:..decision to . correct a typograghical error. However, it did not
digcuss the various reports received after t;he decision dated

i Septenber 22, 2006.
- on ectober 3, 2006, the agency issued a Proposed B.em.oval due to

2o the claimant’s inability to perform his full duties The agency
=‘advised that the claimant has been on admm:.stxat: ve J.eave since

. July 24; 2006.
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AR Séptember 5720067 the- claimant m&erwent affitness For BUEY. - e D
N He opined that the claimant
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On 0ctober 12, 2006, he f:.led a claim for compensat:.on from
October 12, 2006 through December 20, 2006.

On November 6, 2006, the clalmant filed Form ca—:za to. claim a .
- recurrence of disability commencing Dec:emher 13, 2005 ~ He
"+ stated that he was deployed from October to’ November 2905 to
. support ‘Rurricane Wilma. He worked long hours wearing fnll
‘police tactical - geax which inclides full body armor and a full
- plstol belt. ! He worked over eighteen hours, per ‘day, seven days
per week. ‘The #&train of the eguipment and. getting in and out of
.+ tha . car addad strain to his thoracieé and lumbar spxnes. He
stated that he drove over three hundred mles pex day detting in
and out, of his vehicle. He returned homs’ to Atlanta and
attempted to . return to work. He saw bis physi¢ian, Dr. Mikrut,
én Beccmber 13, 2005, RHe rendered him disabled for ‘one week.
‘Phe ‘claimant: was already on scheduled leave for the following
woak, .~ He rétuined to Dr. Mikrut om’ Decembe::'azv, 2005, and he
-reccmmended dlsah:.hty and referral tc Dr. Licht nfeld.

'.l‘he cla:mant dz sagreed with the Octcber 2 2006 decis:on and
requested an oral hearing before an: OWCP represcntativn. X. :mc
. that® this case is not in postura for a hearing¢ Bazed on my
vrewiew of the file, the decision ‘of the Distzict office datéd
OL.Lu‘Lam. 2, 2006 should ke sect cc:.c'lc ancl the cace filc rcmcndcd

fcr further devel opment .

From the ?rocedura . Hanual, Chapter _ 2-1560 3(b} {1) (a], a.
‘récirrence Jis° defined ‘as a spontaneous matenal - change,
? demenstrated by objective fmd.mgs, in the medical condition
..which resulted from a previous Ainjury or cccupational 111nésse
wichcut an .:nterveninq injury or new exposu:e to factors. caus.mg
the o.r.tgina.l illness. g ,

I find that ! the claimant sustained a new occnpaticnal illness
and has filed a new claim for the same under cagse 062176634. It
4g <¢lear - from the record that the claimant!s work stoppage
. ‘beginning Dacembar 13, 2005 showld ‘have’ been . developed  as -a
.. yecurrence. | The Office never developed it as such. The’ Office
“merely J:equeated medical evidence to establish disability . from -
‘work and never asked the ¢laimant to submit' a ‘statement
surrounding his work stoppage or request ccmplet:cn of Form CA-
2a.! After the denial, the claimant filed Form CA-2a ta clain
_ the’ December 13, 2005 recurrence. but cleazly described new
cccupational wcrk factors comencing‘ in October 2005 during
relief efforts following Hurzicane Wilma. Two days ‘after filing
thc recurrence, the claimant filed a new occupntional ch.sease
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claim for the same factors, and that claim i@”currehtlyruhﬂer

davelopmant.;

Z The . cla:.mant's filea, 252011317 062136324,_and 062176634 are
;f”clearly interralated and should be doubled for ‘more consistent
' i casé management. : Evidence from 062136324 should be reviewed in
‘contiection with 062176634 for proper adjudicat:.¢n of that clain,

Hed;cal records pertznent to 062176634 are 1ecated in 062136324.-

*Therefore, on remand, the Dffice should combiné the above three

claims and the Office should issue a dé novo decision on claim

:062175634 follnwing review of all ew.dence :I.n the comb:.nat:.on of
files. -

o Consistant w:.th the above findings, the dec:.s:l.ox} of the District '
1'0;;0ffice dated  October 2, 2006 is set ‘aside and the case file is
' RBNDEB for fuzthez action as described abova. -

;czm:sr:m smnx' .
'Hearing Representatlvu

E‘or B
Director, Office af Worke:s'
chpensation Prcgrams ~
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