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U.s. Department of Labor
Office of Workers' cgmpensatlon Programs

DECISTON OF THE HEARING REFRESENTATIVE

In. the matter of the claim for compensation under: Tltle 5,
“U.8, Code 8101 et seqg. of David Miner, clalmant, employed by
the National Park Service in Luray, Virginla. Case No: 25~

2030439,

.-:Merzt cons;deratzon of the case file was camPIEted in
Washingteh, D.C. Baséd on this review, the July 26, 2004
decls;on of the district office is vacated for the zreason(s)

set forth bhelaw.

The c]aimant horn OctObe:.Eﬁ; 1@50, is emploved as a.

- maintenance worker by the National Park Servige at . . -
Shenandoah National Park in Luray, Virginia. He sustalned a
traumatic injury in the performance of duty on. ‘May 8, 2005,
‘when he injured his back lifting a bag of trash. Timely
notice of injury and claim were given, and the case was
accepted for a lumbesacral strain. Later, the acceptance

'was expanded to include a herniatéd dise.

“fThe claimant ceased work on May 16, 2003 and did not return
Hé wag paid continuation of pay. for 45 days, then begah
receiving compensatlon for total disabll:ty June 29, 2003,

‘ The ﬂlalmant continved on compensaticn through the end of
. 2003 and into early 2004. At that time, he Undefrwent a
" funétional capacity evaluation, and it was detarmined that ,
wark w1th;n his physiual limitations could be offered. It ; ' .
"is notéd that the claimanrt had been referred-for Tttt o
neurslogical eéxamination by his attending orthopedist. Dz,
Kinberly Salata, a neuzologlst, ‘examined the claimant on May
. 26, 2004. ghe indicates in her report that the physical
;examinat:on was bereft of any cbjective findings, and that
she could not explazn the clalmant's symptoms. She notes
that x-rays were negative, asg were electrodiagnostic
"studies. . The MRI of the lumbar splne showed ne ev1dence of

- any :mpingement.
Dr. Salata saw the claimant again on July 14. Again, her

- examination of him was essentlally negative, and she .
indicated she could net explain hls pain and symptoms based
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on-clinical findings.

In the meantime, a limited duty offer vas tendered to the R
¢laimant By his employing agency. The Office advised the ‘
claimant by letter June 22, 2004, that the .job was suitable,
and that he had 30 days to accept the job or explain his
reasons for refusal. He was apprised of fthe penalty
provisions of the Act for refusing suitable employment.

e 3The glaimant was referred June 3Q, 2004 for a gecond ¢pinien
~ . @evaluation by Dr. Steven S. Hughes. Dr. Hughes indicstes in
his report that all of the claimapnt’s symptoms were ncp-
anatémic in nature. The doctor further stated the claimant
was suffering from.nc residuals related to his May 9, 2003

. N rs

. injury.

The cla;mant’s employing agency advised the Office the
claimant had not sccepted the job and retuzned to werk. A
‘decision was igsued July 26, 2004, tezminating monetary
- compensation. The ciaimant disagreed and requested a

hearing before a representatzva qf the Off:ce of Wcrkexs'_

LCompensation Programs. . T A A

I find that the Office did not follow prescribed procedure
in this case. Chapter 2-0814 of the Procedure Manual sets
- forth the actlons to be taken by the 0ffice when an -
. ;.acceptable offer of employment has heen made, The manual
‘sbates that if a claimant responds to the initial :
sultablility letter, and the response and reasons for
refusing the offered job is not deemed justlfled, the Offipe
- must so advise the claimant and allcew an additional 15 days
. A Lo aceept the job or face termination of benefits. The
I notice should also advise ‘the claimant that no further
reason for refusing the offe:ed émployment would be
conszdered

‘In the instant case, the claxmant gent a letter dated July
16, 2004, éxplaining why he could not take- the offered
pesition. The record indicates this letter was received in
the case file July 19, 2004, or one week before the finzl
dacision terminating monetary compensation was zssued. That
being the case, the Office should have drafted a letter
“adV151ng the claimant that his réssons for refusal were -
;unsuitable, and that he had IS5 days to accept the job or .
_face termunatacn cf monetary’compensatzon '

It is noted that the folce did send a second letter to the
clzimant August 2, 2004, advzs:ng him that his July 1§ :
letter had not neen recelved prioxr to the July 26, 2004
deeisjon: This is =imply Ialse, as noted, the claimant‘
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letter arrlved a2 wesk befo:e the termanat:on order was
_'issued. _

Normally, upon return of the case to the district offics the ;
first step would be to determine whether or hot the offered

‘position remained available prior to advising the claimant

that he had 15 days to accept the job or face termination of

his benefits. However, the medical evidence in this case -

namely, the reports fiom Dr. Salata and Dr. Hughes - clearly

. indicate that this claimant is no longer suffering from any

regiduals of his May 3, 2003 injury, The proper course of v

actlon in this case will be to issue a decision terminating
. all benefits on the basis that the clalmant has recovered -

from his injury.

:;Based on the findlngs as set forth in this dec;s;on, the
July 26, :2004 decision is hereby set aside. The case 15
REMANDED to the Office for further action as outlined above
and 1ssuance of a de novo dec:s:on _
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WASHINGTON, Di C
W /1”%
Warren Téndls

’ Hearing Representative
" For
' ' Dzrector, office of Workers' ' f
Compensation Programs




